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PETITION and Complaine of Sir Michael 
Stuart of Blackhall, Bart. and William Cun- 
ving ham of c =. 


1 


T the Michaelmaſi Meeting of 79 Freeholders of the 
County of Renfrew, aſſembled. upon the gth Day of | 
October laſt, a Claim was moved in Beh f of the ſaid . | 
John Pollok, for being inrolled ama; ze! the Freeholders of | 
the ſaid County; and che Titles pra in Support of his 
Claim were, A | F YE 
/t, Charter under the Great Seal, Miel 29th March 1758, 
proceeding upon the Reſignation of Sir Rover. Pollok of That- 
ilk, Bart. his only Brother, g 9 % granting, and confirm- 
ing d the ſaid Captain John Pollo "and the Heirs-male of | 
his Body, all and haill the Jour dy 77 Half of all and haill | 


the 


W 


No, N i 


: 


ge J * & A> >> >. Ras ds. 4 
the 20 /. Land of: Over: lot, and haill parent, as there- 
in recited. 2 

Tem, Inſtrument of a! in favours. of Captain Polio 
proceeding upon the Precept contained in the aforeſaid Char- 
ter, dated 9th, and _ in the General Regiſter the 22d 
of May 1758. be 

And, laſtly, for proving the Valuation of the ſaid Lands, 
Reference was made to the Ceis-books of the Shire, then lying 
on the Table; fromwhichit appeared that the 20 J. Land of 0- 

ver- Polloꝶ ſtood valued in the Ceſs- books, and was liable in pu- 
blic Burden, for his Majeſty's Supplies, for oo. valued Rent, 
and conſequently the jnſt and equal Halt of theſe Lands contain- 
ed in the King's Charter-and Infeftment to Captain Pollok, be- 


hoved to amount to, and be liable for his Majeſty's Supplies 


for 500 J. of valued Rent. 
To this Claim it was objected by Sir Michael Stuart of 


Blackhall, * That as the ſaid Captain John Pollok ſtands in- 
<« feft in the Half promdivi/ſo of Lands to the Extent of 1000 J. 
« Scott of Valuation; and as there was no Evidence of that 
« Yaluation being Neiled. therefore inſiſted that he ought 


not to be put upon the Roll of Freeholders.” 


To which it was anſwered, © That as the Law only re- 
« quires 400 J. Scots of Valuation, and as Captain Fohn Pol- 
« [ok ſtands infeft in the equal Half, pro indiviſo, of Lands 
« to the Extent of r oo J. Scots of Valuation, which is more 
«. than the Law requires, therefore he ought to be inrolled. 

And the Queſtibi being put to the Meeting, it was carried 
by a Majority of the Frecholders then preſent to inroll Capt. 
Poliok, and he waganrolled accordingly. 

Sir Michael Stam and Mr. Cunningham of Craigends have 
now complained to your Lordſhips of the above Inrollment ; 
and their learned Council. have divided their Objection into 


4 1 * 
two Branches. 
r 
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155. That the Inrollment of Ga ain Pollok was improper 
and illegal, in fo far as it proceeded upon a Title to a common 
and undivided Property; and, 2dly,ythar the total Valuati- 
on of the 20 J. Land of Over-Pollok was not divided and pro- 

ortioned fo as to aſcertain the valued ent of the Eſtate con- 
tained in Captain Pollot's Titles. 

And in Support of the firſt Branch of the Objection, the 
Complainers inſiſt, © Thar a Right of Freehold, in the Na- 
ture of Things, ſuppoſes a certain Eſtate either of Property 
« or Superiority, in which the Claimant ſtands veſted and 
« ſeiſed, and of which he muſt alſo be in the Poſſeſſion. 
That none of theſe Requiſites can apply to the Caſe of an 
undivided Property, whether by Inheritance as in Heirs-por- 
tioners, or by Purchaſe, as in joint Proprietors ; becauſe, in 
theſe Caſes, neither of the joint Proprietors can fay that any 

rticular Eſtate belongs to them in Property or Poſſeſſion, 
for the whole and every Part belongs to each; and while it 
remains undivided, neither of them have any particular E- 
ſtares. £2 
To all which the Reſpondent bundle offers the following 
Anſwer : That the Objection is neither founded in Reaſon, 
nor in the Principles of Law; for that altho' the Reſpondent 
is not infeft in a ſeparate and diſtin& Eſtate marched and 
meithed by its own proper Boundaries, yet he is infeft and in 
Poſſeſſion of a certain Eſtate, according to the Petitioner's 
own Definition, belonging to himſelf only, and to no other 
Perſon whatſoever, viz. the juſt and equal Half of the 20 J. 
Land of Over-P3/lok; and although that Half remains undi- 
vided from the other Half belonging to his Brother Sir Ro- 
ber, yet in Reaſon, and in the Eye of Law, it is an Eſtate 
in him certain in itſelf, and diſtinct from the Eſtate of his 
Brother. He is admitted Vaſſal of the Prince in the juſt and 
equal Half of the Lands. He is liable, by the Reddendo of his 
Charter, in the Half of the Duties payable to the Prince for 
the 


4 
for the whole Tenement, and "Me Half is aſcertained, and 
| ſpecified in the Reddendo of his Charter. Before the A- 
bolition of Ward-holdings, the feudal Caſualties of Ward, 
Recognition and Marriage, would have fallen by his Mino- 
rity, Marriage or Alienation, and would have affected his 
Fee of the juſt and equal Half of the whole Tenement as it 
ſtood veſted in him. The Caſualty of Non-entry will {till 
fall by his Death; and after Declarator, the Prince or his Do- 
nator will be entitled to the juſt and equal Half of the Rents 
of the whole Lands: So that in every. Reſpect he is the Prince's 
Vaſſal in the Half of the Lands, as much as- Sir Robert Pol- 
lok is Vaſſal to the Prince in the other Half of the Lands 
which remains with him. z 
Before the Act of James I. diſpenſing with the Attendance 
of the ſmall Barons and Freeholders, there can be no Doubt 
that a Vaſſal of the Crown, infeft in ſuch an Eſtate as this 
Reſpondent is, would have been obliged to give Suit and Pre- 
ſence in Parliament; and conſequently, when by that Statute 
the ſmall Barons and Freeholders were empowered to elect 
Commiſſioners to repreſent them in Parliament, there can be 
no Doubt that he would have been entitled to vote in the E- 
lection of ſuch Commiſſioners. | 
In like Manner after the Statute 1661, whereby it was en- 
acted, * That beſides all Heretors, who hold a Forty Shil- 
« ling Land of the King's Majeſty in capite, that alſo all He- 
« retors, Liferenters, and Wadſetters, holding of the King, 
_ <. whole yearly Rent doth amount to ten Chalders of Victual, 
« or one thouſand Pounds, ſhall be capable to vote in the E- 
« lection of Commiſſioners to Parliament,” there cannot be 
the lcaſt Doubt, that an Heretor, ſuch as the Reſpondent, 
infeft in the juſt and equal Half of a Tenement holding of 
the Crown, the yearly Rent of which amounted to twenty 
4 of Victual, or two thouſand Pounds, would have 
been 


- 
been entitled to vote in the Eletion of Commiſſioners to Par- 
liament, in Terms of the above Statute. 


Such being the Nature and Effect of the Reſpondent's Free- 


hold, according to the Principles of the common and ſtatute 
Law, prior to the 1661, it is incumbent upon the Complain- 
ers, to point out ſome Law, Statute, or Deciſion, ſince that 


Time, which has introduced ſo remarkable an Alteration in 


the Law, as to render ſuch a Freeholder as the Reſpondent 
incapable of voting in the Election of a Commiſſioner to Par- 
liament. But nothing of that Kind is ſuggeſted. 

It cannot be the Statute 1681, for that Act was only in- 
tended to aſcertain the Qualifications of Freeholders by their 
valued Rent, which was fixed and certain, inſtead of their re- 
al Rent, which was variable and uncertain. The Words are: 
« That none ſhall have a Vote in the Election of Commiſſi- 
*« oners to Parliament, but thoſe who are publickly infeft in 
« Property or Superiority, and in Poſſeſſion of a Forty Shil- 
“ling Land of old Extent, holding of the King or Prince, 
« or ſhall be infeft in Lands liable in public Burden for his 
« Majeſty's Supplies for 400 J. of valued Rent.“ Now the 
Reſpondent cannor diſcover, that any Aleration is made in 
the Law by this Clauſe of the Statute, other than what is a- 
bove ſtated, viz. that the loweſt Qualification of a Freehold- 
er ſhall be 400 l. of valued Rent, inſtead of 1000 J. of real 
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And therefore as the Petitioners Objection, that the Te- 


nement was not divided, would have been irrelevant under the 
Statute 1661, it muſt be equally ſo under the Statute 1681, 
becauſe, though the Tenement is not divided, yet the Perſon 
infeft in the juſt and equal Half thereof, is an Heretor of 
„Lands holding of the King, whoſe yearly Rent doth a- 
« mount to Iooo/.” and conſequently entitled ro vote un- 
der the Statute 1661; and © is one who is publickly infeft in 
0 Property or * Superiority, and in Poſſeſſion of Lands liable 
3 


© in 
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jn public Burden for his Majeſty's: 3 for 500 . of va- 
« jued Rent,” and therefore is entitled to vote as a Freehold- 
er of the Shire, under rhe Act 168. 

And if no Alteration was made in the 3 with reſi 
ro this Queſtion, by the Statute 1681, the Reſpondent may 
ſafely conclude, that no poſterior Statute has made any ſuch 
Alteration, becauſe rhe laſt Starure relating to Elections, in 
the 16th Year of the King's Reign, proceeds upon the Act 
1681, and ſtrengthens and confirms it as a fundamental Law, 
with reſpect ro the Qualifications of Freeholders. 

The Petitioners are pleaſed to ſay, That-none of the Re- 
e quiſites neceſſary to conſtitute a Freehold, can apply to the 
« Caſe of an undivided Property, wherher it be by Inheri. 
* tance, as Heirs Portioners, or by Purchaſe; as joint Pro- 
* prietors.“ 

But this is truly a pet itio principii; and che Reſpondent has 
ſhewn, and he hopes to your Lordſhips Satisfaction, that the 
Principle here aſſumed is erroneous, and that the whole Re- 
quiſites of a Freeholder, whether by the Rules of the Feudal 
Law, or by the particular Statutes relating to Elections, do all 
apply to the Freehold Eſtate veſted in him by his Charter and 
Infefrment from the Crown. 

And upon the ſame Principles he does humbly maintain, 
that although by the ſtrict Principles of the Feudal Law, a Su- 

rior might have refuſed ro receive two. or more Vaſlals 
into the ſame Fee in Place of one Vaſſal, yet if the King is 

leaſed to receive two Heirs Portioners, or two joint Purchaſ- 
ers, as his Vaſſals, and to grant Charter and Infeſtment to 
each of them, of the juſt and equal Half of ihe Tenement, 
which is the Subject of their Succeſſion or Purchate, being 
Lands liable to his Majeſty's Supplies for 1 000/. of valued Rent, 
each of them is a proper Vaſſal of the Crown in that Half of 
the Tenement, though undivided, and entitled to vote un- 
der the Statute 1681; for if the valued Rent of the whole 
Tene- 


79 
Tenement is 1000 J. the valued Rent of the juſt and equal 
Half thereof muſt neceſſarily be 500 J. 3 

The Principle aſſumed by the Petitioners, and upon which 
their whole Argument proceeds, is, That a Freehold E- 
« ſtate muſt be divided and ſeparate from the Eſtate of every 
« other Perſon ; ſo that the whole, and every Part thereof, 
« muſt belong to the Perſon who claims co vote under that 
« Freehold.” 

But here again the Petitioners are aſſuming EP taking for 
oranted the very Principle in Diſpute ; and beſides the An- 
fwer already offered, bot h from the common and ſtatute Law, 
the Reſpondent does further ſay, that the Principle here aſ- 
ſumed by the Petitioners, would not only ſer aſide his Vote, 
but he believes the Votes of one Half of the Freeholders in 
Scotland. 

Every Body knows, chat many F lb Eſtates, by old 
Extent as well as by Valuation, conſiſt in Part of Lands poſ- 
ſeſſed in Run-dale, or in common Property pro indiviſo. In 
che firſt Caſe, the Poſſeſſion is always diſtinct and ſeparate, but 
then it alters and paſſes from the one Heretor to the other e- 
very Year, or every 2d, 3d, 4th, or 5th Year, according to the 
Cuſtom of the Ground; fo that neither of the common He- 
ritors has a folePropenty i in any one Part of the run-dale Lands; 
but the whole, and every Part of theſe Lands, belong to each of 
the common Proprietors. In the other Caſe, as the Property i iS 
common and undivided, ſo is the Poſſeſſion. Now, altho” theſe 
Lands, poſſeſſed in run-dale or common Property, which are 
often very conſiderable, did certainly enter into the Computa- 
tion, both of the old Extent and of the valued Rent; yer no bo- 
dy ever heard in the Law of Scotlaud, that it was a good Objec- 
tion againſt a Freeholder, that Part of his Forty Shilling Land 
of old Extent, or of his Lands valued at 400 J. was not divid- 
ed, but poſſeſſed run- dale or in commonFroperty with another 


Heretor. 
Your 
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Your Lordſhips very lately had an Inſtance of a Claim en- 
tered before the Michaelmas Meeting of the County of Ayr, 


by Bailie Neill, as ſtanding infeft in the Forty Shilling Land 
of old Extent of Neither-Grimmet. A great Part of the Sub- 
ject of his F reehold conſiſted of an extenfive Muir belonging 
to the Heretors of Over and Neither-Grimmets in common 
Property. But it did not occur to the Council, nor to your 
Lordſhips, that any Objection could lie againſt Bailie Neill; 


Inrolment, becauſe a great Part of the Freehold Eſtate, under 


which he claimed, was common Property. On the contrary, 
the only Queſtion in that Caſe turned upon an alledged Ine- 
quality in the Diviſion of the common Lands, which your 
Lordfhips over-ruled. | 


This, and many other Inſtances of the like Kind muſt ſa- 
tisfie your Lordſhips, that the Complainers are under a very 


great Miſtake, when they deny that the Requiſites of a Free- 
hold can apply to the Caſe of undivided or common Property. 


The contrary Principle has been proved from the above, and 


many other Inſtances in the Practice of the Nation; and jf it is 
admitted, that one Fifth, one Third, or one Half of a Free- 


hold Eſtate, may conſiſt of common and undivided Property, 


the Reſpondent cannot ſee how it is poſſible to diſpute, that 
two Thirds, three Fourths, or the whole Freehold may not 


conſiſt of common undivided Property; if the firſt is agreeable 
to the Law and Practice of the Kingdom, ſo muſt the ſecond; 
nam majus aut minus non variant ſpeciem. 


The Petitioners found an Argument in Support of their 
Doctrine, upon that Clauſe of the Statute 1681, which enacts, 


That Apprizers or Adjugers, ſhall have no Vote in the ſaid 


« Elections, during the legal Reverſion; and that after the 
« expiring thereof, the Apprizer or Adjudger firſt infeft, ſhall 
« only have a Vote, and no other Apprizer or Adjudger com- 
« ing in pari paſſu, till their Shares be divided, that the Ex- 


„ tent or Valuation thereof may appear.” And the Petiti- 


Oners 
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oners are pleaſed to ſay, that pug is an Authority in Point, 
becauſe, by the Statutes 1661 and 1672, Appriſers and Ad- 
judgers within Year and Day of the firſt effectual one, are 
brought in par! paſſu, as if one Infeftment had been taken up- 
on the whole; and therefore, they mult be held as joint Pro- 

rietors of the Eſtate, after the Legal, and yet the Law 
confers the Right of voting upon the Majudger firſt infeft 
only. 

The Reſpondent cannot bobs being ſurpriſed, that the Pe- 
titioner's learned Council ſhould have laid ſo much Streſs up- 
on this Argument, as to think it decifive of the preſent Queſ- 
tion; for in his Apprehenſion, the Caſe of Co- appriſers or Co- 
adjudgers, within Year and Day, has not the ſmalleſt Reſem- 
blance or Annalogy to the Caſe in Hand. 

Before the Statute 1661, introducing ho pari paſſu Prefe- 
rence of Appriſers, the firſt Appriſing, completed by Charter 
and Infeft ment from the Superior, veſted the ſole Right of 
the Lands in the firſt Appriſer, redeemable by the Debitor, or 
by an After-appriſer, within the legal, but after the Expiry of 
the legal, the Appriſer firſt infeft denuded the Debtor, and 
became abſolute Proprietor, and Vaſſal ro the Superior in the 
Lands. This aroſe from the Statute of James III. introduc- 
ing Appriſings, and from the common Principles of Law. 

By the Statute 1661, for ordering the Payment of Debts be- 
twixe Creditor and Debitor, from equitable: Conſiderations, it 
is enacted, © Thar all Compriſings within Year and Day of 
the firſt effectual Compriſing, ſhall come in pars paſſu, to- 
«« gether, as if one Compriſing had been led for the whole 
+ Debrs.” And by the Statute 1672, anent Adjudications, 
the ſame Remedy is provided for Co-adjudgers, within Year 
and Day of the firſt effectual Adjudger. ; 

But notwithſtanding of this Debordment from the common 
Rules of Law, in favours of Co-appriſers and Co-adjudgers, 


ſtill che * firſt entered and infeft in the Lands, as to all 
C other 
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other Effects, and all other competing Rights, diveſts the De- 


bitor, and after the Expiry of the legal, is held to be the 
proper Vaſſal in the Lands. 

And therefore, when the Statute 1681 was 1 
ing the Election of Commiſſioners for Shires, the Legiſlator, 
in order to obviate any Miſconſtruction which might ariſe 
from the pari paſſu Preference of Appriſers and Adjudgers with- 


in Year and Day, which had been introduced by the Statutes 
1661 and 1672, did very properly, and agreeable to the Prin- 


ciples of Law, enact, That after the Expiry of the Legal, 
the Appriſer or Adjudger firſt infeft, as Vaſſal to the Crown, 
** ſhall only have Vote, and no other Appriſer or Adjudger 


% coming in pari paſſu, until their Shares of the Lands be di- 


* vided, that the Extent or Valuation thereof may appear.” 


The Reaſon of this Proviſo is extremely obvious, not only 


as founded upon the common Principle of Law, that the 


Appriſer or Adjudger firſt infeft, denuded the Debitor, and 


was the only proper Vaſſal of the Crown, who could vote up- 
on the Freehold Eſtate adjudged; bur alſo, upon this Confi- 


deration of Common Senſe and Reaſon, that it was impoſſible 
that ſix, eight, or ten Co-adjudgers, tho? equally ſecured as 
to the Payment of their Debts out of the Subject, could all be 
_ enrolled and intitled to vote upon the ſame Freehold, tho? 
perhaps no more than a Forty Shilling Land, or of 400 J. of 


valued Rent ; or if the Eſtate adjudged was greater, and when 


divided, might afford Qualifications to ſeveral of the Adjudg- | 


ers; yet, in the Nature of the Thing, it was impoſſible for a 


Meeting of the Freeholders to diſcuſs the Objections amongſt 


the Adjudgers, liquidate the Sums due to each of them, and 


aſcertain the Proportions of the Lands adjudged, and the Ex- 
tent or Valuation of theſe Proportion, which ſhould belong to 


the ſeveral Adjudgers in Payment of their Debts; and if this 
could have been done, ſtill rhe Objection remaiue!, that theſe 
Adjudgers were not infeft in their reſpective Proportions of 


the 


* 
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the Lands, as Vaſſals to the Crown, and therefore, could not 
be entitled to elect or be elected Commiſſioners to Parliament. 

It was to obviate this abſurd Extenſion of the pari paſſu 
Preſie of Appriſers and Adjudgers, which had been at- 
tempted in former Elections of Commiſſioners, that the Le- 

iſlature introduced the above Proviſo into the Statute 1681; 
but how that Proviſo can apply to the preſent Caſe, the Re- 
ſpondent cannot comprehend; he ſtands infeſt as Vaſſal to the 
Crown, in the juſt and equal Half of the 20 J. Land of Over- 
Pollok, rated in the Ceſs Books at 1000 J. of valued Rent, 
his Brother Sir Robert remains Vaſſal to the Crown, upon his 
own Inveſtiture in the other juſt and equal Half of theſe Lands, 
no other Perſon can pretend a pari paſſu Preference, or any 
Right whatſomever in theſe Lands; and therefore the Ref- 
pondent cannot .comprehend upon what Reaſon or Principle 
of Law, or by what Argument of Analogy from the above 


Clauſe of the Statute, he can be debarred from voting upon his 


own certain Eſtate and Freehold, velted in him by Charter 
and Infeftment from the Crown. , 

The ſecond Branch of the Objection to bis Vote j is, „That 
« the Reſpondent's proper Eſtate has no Valuation; for al- 
« tho? the whole 20 J. Land of Over-Pollok is valued in cu- 
* mulo at 10001. yet the Proportion of that Cumulo Valu- 
** ation, is not aſcertained upon the Reſpondent's Eſtate, nor 
« can it be aſcertained until the Eſtate is divided berwixt him 
and his Brother.“ 

But, with great Submiſſion, the Objetion 1 is altogether fri- 
volous; for, if your Lordſhips are ſatisfied, as the Reſpondent 
hopes you are, that his Charter and Infeftment from the Crown 
of the juſt and equal Half of theſe Lands of Over-Pollok, does 
veſt in him as Vaſſal of the Crown, the Fee of that juſt and 
equal Half, and every Right ariſing therefrom, altho' that 
Half remains undivided from his Brother's Half; then it muſt. 


follow, that he is entitled to vote as a Freeholder upon that 
Halt; 


12 . 

Half; for if the Valuation (- the whole Lands be I 000 a the 
Valuation of the juſt and equal Half of the LAGS mult necef- © * 
ſarily be 500 J. E 

Where an Heretor diſpones a certain Part of his. Free Hold * 
Eſtate, there a. Diviſion of the cumulo Valuation betwixt the 
Lands diſponed, and the Lands retained, is abſolutely necef- 
ſary before the ſeparate Valuation of either can be aſcertained; 
and ſuch Diviſion muſt neceſſarily be made by the Commiffi- | 
oners of Supply, not only for the Security of the King's 
Cefs, but to prevent any undue Advantage, by. aſcertaining C7 
greater Proportion of the valued Rent, upon either Part of 
the Lands, than truly effeirs to its real Rent, whereby a Right 
of Free-hold might be created to Lands, not intitled there- 
to, to the Prejudice of the other Free-holders. 
But none of theſe Reaſons can poſlibly apply to the pre- 
ſent Caſe : For while Sir Robert Pollok, and his Brother the 
Reſpondent, do each of them ſtand infeft, in the juſt and 
equal Half of the Lands of Over-Pollok, rated in the Ceſs- 
books at 1000 /. of valued Rent, it muſt remain certain, 
that the valued Rent of each of their Halfs, muſt be 500 J. 
Scots, dividit ſe ipſum ; and the Decree of the Commiſſion- 
ers of Supply, could not make it more certain, that 500 /. is 
the Half of rooo J. than it is by the very nature of Things. 

As to the Parallel drawn from the Caſe of two or more 
Adjudgers, and here again applied; the Reſpondent has al- 
ready ſhown, that then i is not the leaſt Parallel or Analogy 
betwixt that and the preſent Caſe. 


In reſpect whereof, the Ss "wg ought Zo be diſmiſſed, 
OT THO. MILLER. 


